According to the hornbook definition, the Act
is an evidentiary rule barring testimony by
someone with an interest in litigation about
any conversation with or event occurring in
the presence of a decedent. But what does
that mean? This article offers some answers.

By William T. Gibbs

A Quick Guide to the

[1linois Dead Man’s Act
W

n the latter part of the 20th Century, various Illinois legal scholars
championed the abolishment, abrogation' and/or repeal® of an alleged
“outdated evidentiary rule”* known as the Dead Man’s Act (“the
Act”). As is discussed in detail below, and subject to exceptions, the
Act forbids introduction of a dead man’s — or woman’s — statements at trial.

The legislature did not respond to these calls for abolition. While over half the states have
eliminated their Dead Man’s Act, Illinois courts have repeatedly found the statute constitu-
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tional.*

In the early part of the 21st Century,
the Illinois Supreme Court has again in-
terpreted the Act and endorsed its valid-
ity.” The Illinois Appellate Court, First
District, has also analyzed its application
in recent years.® Today, any lawyer trying
cases in the Land of Lincoln must under-
stand the Act and its intricacies.

The Dead Man’s Act
(735 ILCS 5/8-201)

First enacted as an extension of Eng-
lish Common Law, the Dead Man’s Act
has been on the books in Illinois since
1867. The rationale for the rule is that
“since a decedent’s lips are sealed by
death, a survivor’s lips are sealed by
law.”

It stands to reason that witnesses may
be tempted to testify falsely if their tes-
timony cannot be rebutted or refuted.
That enticement may grow if the witness
is interested in the outcome of the litiga-
tion. The law thus protects the estates of
individuals who cannot refute testimony
due to their death or legal disability. In
essence, The Act protects estates from
fraudulent claims or defenses by remov-
ing the temptation to testify falsely and
placing the parties on equal footing in
cases involving deceased/disabled indi-
viduals.”

But, it does not simply apply to pro-
bate proceedings. In nearly every civil
case, the Illinois Dead Man’s Act could
apply. The goal of this article is to pro-
vide the trial lawyer with a workable
framework from which to analyze Dead
Man’s Act issues in their practice.

When and to whom
does the Act apply?

In its plain meaning, the Act renders
incompetent certain testimony, from an
interested witness, that concerns conver-
sations and/or events taking place in the
presence of the deceased/disabled per-
son.® What this means is that certain tes-
timony may be rendered “incompetent”
if it concerns an event or conversation
that an adverse party could have refuted,
but for his/her death or legal disability.’

It has been recognized that the Act
is often harsh, barring some legitimate
claims to ensure that fraudulent claims
are unsuccessful.” As such, it contains
exceptions that apply when (a) the de-
ceased/disabled party “opens the door”
by introducing testimony or a deposition

transcript concerning conversations and/
or events in the presence of the deceased
person, (b) the proffered testimony per-
tains to the foundation of a document,
or (c) the testimony to be introduced re-
lates to any fact relating to the heirship
of a decedent."

Trial lawyers must be able to answer
the following questions

of a person who is disqualified as a party
or by interest;'® 3) a grantor who would
be liable on a covenant of a warranty;"
4) All parties generally to will contests;*
and 5) the brother of the deceased and
next-of-kin beneficiary.?!

Conversely, the following have been
deemed not “interested persons”: 1)

and apply the answers to
various fact patterns that
may arise.

Q. Whose testimony is
barred by the Illinois Dead
Man’s Act?

A. Only that of wit-
nesses directly interested in
the outcome of the case.

Q. What testimony is
barred by the Act?

A. Only that concern-

The Illinois Dead Man's Act
only bars the testimony of

witnesses directly interested
in the outcome of the case.

ing a conversation or event
involving the deceased/dis-
abled person.

Q. When does the Act apply?

A. At the summary judgment™ or trial
stage, if the disabled/deceased does not
open the door and the testimony does
not pertain to heirship or foundation of
a document.

What is “direct interest”
in the outcome?

Only persons directly interested in
an action, or a spouse of an interested
person, are incompetent to testify.” Ob-
viously, this means parties and their
spouses cannot testify to conversations
or events that happened in the deceased/
disabled party’s presence. But, since non-
party witnesses can testify to the events
or conversations they observed, the net
result is that “[o|nly unwitnessed con-
versations [or events| with the decedent
are off limits.”

Confusion often arises about who is
“directly interested” in the litigation. To
disqualify a witness as one “directly in-
terested in the action,” the interest must
be such that a pecuniary gain or loss will
come to the witness directly as the im-
mediate result of the judgment.’s If the
testimony of the witness does not show
direct, certain, and immediate pecuniary
interest, the witness’ interest, if any, goes
merely to his or her credibility and not to
his or her competency to testify.'*

By way of example, our courts have
determined the following to be “inter-
ested persons”: 1) a shareholder of a cor-
poration that is a party;'” 2) the spouse

members of a defendant-church;* 2)
prospective heirs, since their interest in
the judgment was only “contingent”
such that they were not “directly inter-
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ested” witnesses;* 3) attorneys who may
in the future earn fees from a client (as
long as not continent fee arrangement);*
4) a former girlfriend of the decedent
with no financial interest in litigation;®
5) a mother of claimant seeking work-
ers’ compensation;* 6) police officer that
took statements at the scene of a col-
lision;”” 7) the decedent’s former wife,
who was not an adverse party, where the
beneficiaries of decedent’s trust were her
children.?

What is an “event” about
which testimony is barred?

An adverse party can testify to events
outside the presence of the deceased/dis-
abled without the Dead Man’s Act being
invoked. For example, testimony con-
cerning a witness’ observation of an en-
velope in a decedent’s bureau drawer is
not barred because its observation took
place outside decedent’s presence.?” Fur-
ther, conversations or events that do not
specifically refer to the issue being liti-
gated are not necessarily barred under
the Dead Man’s Act.*

The rule is simple — under the Act, a
directly interested witness may not tes-
tify “to any conversation with the de-
ceased or person under legal disability
or to any event which took place in the
presence of the deceased or person under
legal disability.”*' Conversations are easy
enough to comprehend and earmark as
potentially barred by the Dead Man’s
Act. An “event” is a bit more amor-
phous.

The word “event” is commonly de-
fined as a happening or occurrence.”” It
stands to reason that an event could in-
clude a deceased driver’s action in a col-
lision, the handing over of an object,
or the signing of a contract. But what
about a nonevent (i.e., the absence of
payment)? And when does an “event”
begin or end? These questions are best
answered by analyzing recent caselaw.

In Rerack v Lalley,* a vehicle driven
by the defendant-decedent rear-ended the
plaintiff’s car, which had already come to
a complete stop. While the plaintiff was
barred from testifying about the details
of the collision, the appellate court held
that the plaintiff could testify to the over-
all mechanical condition of his car, the
weather conditions at the time of the
collision, that his vehicle was stopped
for two minutes, that his foot was on
the brake of his car continually, that he

heard no sound prior to accident’s im-
pact, and that he observed damage to the
rear of his car.** Likewise, testimony con-
cerning the posted speed limit on a road
where a collision occurred has been held
to not be part of the “event,” nor is tes-
timony that a defendant had his lights on
prior to a collision.*
In Gunn v Sobucki*

to protect its estate or assets.”

However, the statutory exception of
waiver precludes presentation to the trier
of fact of a one-sided story of the event —
i.e., waiver may apply to keep a technical
rule of law from preventing the adverse
party from testifying while the protected
party is allowed to do so.”

a replevin case, the plain-
tiff alleged that he and
the decedent had executed
a sham sale to protect a
coin collection from being
turned over in a divorce
proceeding. He attempted
to introduce evidence that
the decedent never made
payment according to the
sham bill of sale and, there-
fore, that the coins were his
and not the decedent’s.

The Act only forbids testimony
about a conversation or
event involving the deceased/

disabled person.

On appeal, the Illinois
Supreme Court overruled
a prior case and wrote as follows: “Since
a decedent is unable to testify about a
payment, whether actually made or not,
fairness dictates that an adverse party
also be unable to testify as to the pay-
ment.”” As such, under the Dead Man’s
Act, distinguishing between positive tes-
timony that an event occurred and nega-
tive testimony that it had not occurred
is “nothing more than a semantic exer-
cise.”?

These cases represent the proverbial
tip of the iceberg. The meaning of an
“event” under the Dead Man’s Act has
been vigorously litigated for years and
undoubtedly will continue to be con-
tested.

Exceptions to the Dead Man’s Act

There are three exceptions enumer-
ated under the Act: (1) when the de-
ceased/ disabled person’s representative
“opened the door” by presenting testi-
mony, either live or by deposition, con-
cerning the conversation or event; (2)
when the testimony is merely being of-
fered as foundation; and (3) when the
testimony concerns heirship and heirship
is not at issue.”

Opening the door. The right to object
to testimony as improper under the Dead
Man’s Act belongs solely to the repre-
sentative of the deceased/legally disabled
person.” The protected party does not
necessarily waive its right to preclude ad-
verse testimony by introducing evidence

The protected party may waive the
Dead Man’s Act in an examination of
an occurrence witness or an adverse
examination of the interested person.
First, if a witness is called by the pro-
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tected party and testifies to a conversa-
tion with the deceased/disabled or an
event in the deceased/disabled’s pres-
ence, the adverse party will be allowed
to testify to the same conversation or
event.”

Second, the Act is waived when the
protected party’s examination of an ad-
verse party goes beyond merely estab-
lishing surrounding facts to insinuat-
ing negligence.* The underlying policy
is that once the protected party sug-
gests fault as to a fact or transaction, it
would be unjust to prohibit the adverse
party from explaining the negative infer-
ence.” Note the Act is not waived when
cross-examination of a witness called
by the protected party goes beyond the
scope of direct examination.*

Foundation testimony. The Act reads
as follows:

Any party or interested person may testify
to his or her account book, or any other
record or document and the items therein
contained; that the same is a book, record,
or document of original entries, and that
the entries therein were made by himself
or herself, and are true and just; or that
the same were made by a deceased person,
or by a disinterested person, a non-resi-
dent person of the state at the time of the
trial, and where made by such deceased or
non-resident person in the usual course of
trade, and of his or her duty or employ-
ment to the party so testifying; and there-
upon the account book and entries or any
other record or document shall be admit-
ted as evidence in the cause.”

In sum, this exception applies where
a claim is based upon a document.* In
that case, the estate may present testi-
mony to establish a document’s authen-
ticity and its authorship to lay a proper
foundation for its admission into evi-
dence. Doing so will not waive its right
to preclude an opponent’s testimony
under the Act.”

Heirship. In 1966, a committee rec-
ommended adding an exception to the
Dead Man’s Act to allow testimony by
an interested person as to heirship,” and

the drafters complied. While the impact
of 5/8-201(d) has yet to be fully inter-
preted, the exception was clearly drafted
with the intent of making all witnesses
competent to testify as to “heirship” in
cases where there is a dispute about who
shares in the proceeds of the estate and/
or to what extent.’! In addition, no per-
son will be barred from testifying in a
proceeding to establish the proper ad-
ministration of an estate.”

Applying the Act: a scenario

Consider the following fact pattern:
Plaintiff sustained personal injuries when
an automobile operated by defendant
#1, in which Plaintiff was a passenger,
collided with an automobile operated by
defendant #2. Defendant #1 died after
the commencement of plaintiff’s action
but prior to trial.

Plaintiff’s mother-in-law was also a
passenger in defendant #1’s vehicle at the
time of the collision, and one indepen-
dent eyewitness observed it. A police of-
ficer investigated the collision. Who may
testify at trial about the collision?

Obviously, plaintiff and defendant #2
are barred from testifying to their obser-
vations of defendant #1’s conduct at the
time of the collision. Each is an inter-
ested party (i.e., plaintiff is seeking relief
against the deceased; defendant could
avoid liability by showing that the de-
ceased caused the accident), so their tes-
timony about the actual point of contact
is barred.**

But because the mother-in-law, inde-
pendent eyewitness, and investigating
officers have no direct pecuniary interest
in the outcome, they will not be barred
from presenting their story to the jury.’s
Of course, defendant #1’s representative
waives his Dead Man’s Act protection
if he presents testimony from a disinter-
ested witness about the collision, there-
fore opening the door to plaintiff and de-
fendant #1 telling their side of the story.
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Conclusion

For over a century, the Dead Man’s
Act has been applied in cases through-
out Illinois to place living and dead par-
ties “upon a perfect equality.”* It shows
no signs of disappearing any time in the
near future. The framework set forth in
this article will help lawyers understand
and apply the Act to the facts of their
own cases.

The Dead Man’s Act is indeed alive
and well. Don’t let it kill your case; use it
to your advantage. Bl
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