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Did patient suffer harm due to doctor
texting, emailing, or surfing the Web?

I his will be seen as a particularly damning piece of evidence’

as a physician on Facebook or
eBay during a procedure or
surgery? “This will be seen as

a particularly damning piece of evidence,
implying that the physician wasn’t con-
centrating on the case,” says Robert M.
Wachter, MD,
professor and asso-
ciate chairman of
the Department of
Medicine and chief
of the Division of
Hospital Medicine
at University of
California — San
Francisco.

“This is an
emerging issue, and
T've only heard of a
handful of lawsuits
around this,” says
Wachter. “But you can be certain that it’s
now on the radar screen of plaintiff’s attor-
neys. There will be more demands to see
what the doctor was doing during a case
that went bad.”

According to Peter J. Papadakos, MD,
professor of anesthesiology and director of
critical care medicine at the University of
Rochester (NY) Medical Center, “attorneys
have become very cognizant in this. They
know that younger physicians in particular
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ere will be
more demands

to see what the
doctor was doing
during a case
that went bad.”

are very much dependent on their devices.”

“Over a 10-year period, people have
become technology addicts,” he says. “This
addiction, in patient care, can cause deaths.
But nobody has paid attention to this prob-
lem until recently.”

While physicians
have always dealt with
distractions, they’re
now “constantly con-
nected,” says Anne
Huben-Kearney, vice
president of risk man-
agement for Coverys, a
Boston-based provider
of medical professional
liability insurance and
risk management ser-
vices for healthcare pro-
fessionals. “In the old
days, a physician had a
cell phone and beeper, but didn’t have all
the apps and games and bells and whistles,”
says Huben-Kearney. “It was more focused
on work versus personal use.”

Usage will come out

Attorneys now routinely look into
whether physicians used portable devices to
document and whether the doctors wrote
the notes in their offices, homes, or cars,
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Papadakos says.

If documenting from home, physi-
cians should indicate they are doing so,
says Papadakos, such as, “T am writing
this note from the quiet of my home
office after I saw the patient in the
hospital.” “Otherwise, the attorney can
say, ‘You wrote these notes from home;
obviously, you never went in to see the
patient,” he says.

A physician’s texting, emailing, and
posting might come out during a lawsuit
because a patient or family noticed it or
because other healthcare providers tes-
tify about it when they’re deposed, says
Marylou Foley, a senior claim manager
at Coverys in Boston. “They will be
asked what was going on at the time
and asked about the actions of other
people,” says Foley. “Obviously, people
have to tell the truth under oath.”

Here are risk-reducing strategies for
physicians:

* Physician groups should develop
a policy for appropriate usage of social
media and personal devices.

Pamela D. Tyner, D, an attorney
with Epstein Becker Green in Houston,
TX, says, “This limits the likelihood
that there will be information ripe for
plaintiff attorneys to subpoena and

possibly admit as evidence.” [T view
Uniwersity of California -San Francisco
Medical Center’s policy on social media,

8o to http://www.ucsf-edu/about. Click

on “UCSF Social Media,” “Guidelines,”
“Uniwversity of California Electronic
Communications Policy.” The “Code of
eConduct” policy used at the University of
Rochester Medical Center is included with
the online version of this month’s Physician
Risk Management. Go zo http://bit.ly/
PAABGS. On the right side of the page,
select “Access your newsletters.” You will
need your subscriber number from your
mailing label. For assistance, contact cus-
tomer service at customerservice@ahcmedia.
com or (800) 688-2421.]

* Provide education to physicians.

Informing physicians that texts and
emails might be discoverable can curb
unwarranted and unprofessional posts,
Tyner advises.

“When you educate people about
this, a light bulb goes off. I tell them
that A, you are going to hurt people,
and B, you are going to get burned
legally,” says Papadakos. He notes that
the University of Rochester now edu-
cates residents and physicians on the
appropriate use of electronic devices. [4

free copy of the computerized graphic pre-

sentation used for training is included with
the online version of this month’s Physician
Risk Management./

“We are at our infancy with includ-
ing this in the curriculum,” he says.
“The question is, how do we make
rules addressing such an overwhelming
addiction to get information?”

If a patient notices a physician tex-
ting or using a laptop, it might appear
that the doctor is distracted with some-
thing personal, even if this isn’t the case.
If a bad outcome occurs, this technology
use might lead the patient to suspect
the distraction was the reason, says
Foley. “The use of technology may not
have caused harm to the patient,” she
adds. “But if they perceive that it has, it
can make it more difficult to defend a
claim.”

Coverys is handling an open claim
involving a patient who felt she wasn’t
attended to in a timely manner because
the physician was texting, which was
observed by the patient’s husband. “It
may not have made any difference in the
patient’s outcome, and we may be able
to defend it, but the fact the physician
was texting does make it more difficult,”
says Foley.

Members of a jury might understand
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Editorial Questions

Questions or comments?
Call Joy Daughtery Dickinson at

(229) 551-9195.
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Executive Summary

Plaintiff attorneys are now routinely looking fo see whether the doctor was
fexting, emailing, posting, or viewing websites during a procedure or surgery.
Some risk-reducing sfrategies:

4 Develop a policy for appropriate use of personal devices.

4 Use separate devices for personal and professional use.

4 Inform physicians that texts and emails might be discoverable.

4 Tell patients if you are using a personal device to obtain medical informa-

tion.

a physician getting distracted because
of another patient, but they won’t be
sympathetic to a patient being neglected
due to a doctor checking his email, says
Foley. Even if a physician is using a per-
sonal device to obtain relevant medical
information, the patient might assume
otherwise and become angry, says
Papadakos. “The computer is between
the patient and the provider, so people
get mad, saying, “The guy was staring at
the computer screen,” he says, adding
that angry patients are more likely to sue
physicians.

Papadakos advises young physicians
to explain to patients, “I apologize for
turning my back, but I am entering
the information you gave me, and I'm
checking your labs.”

“Treat the computer as a third per-
son in the room. Introduce the com-
puter as part of the health care team,”

he says. “Otherwise, people don’t know
what you are doing with a laptop open.

“Treat the
computer as a
third person in the
room. Introduce
the computer as
part of the health

»
care team.

They won’t know whether you're look-
ing at their medical record or your
Facebook page.”

* Use separate devices for personal
and professional use.

Huben-Kearney says she has “grave
concerns” about physicians using the
same device for personal and profes-
sional communications.

“I’s no accident there is such an
increase in data breaches,” she says.
“Devices are getting lost and getting
stolen. You should literally use two
different phones.” (See related story on
whether a physician’s texts and posts are
discoverable, below.)

SOURCES

For more information on liability risks of “dis-
tracted doctforing,” contact:

¢ Kenneth T. Lumb, Corboy & Demetrio,
Chicago. Phone: (312) 346-3191. Email:
kil@corboydemetrio.com.

e Peter J. Papadakos, MD, Director, Critical
Care Medicine, University of Rochestfer

(NY) Medical Center. Phone: (585) 27 3-
4750. Fax: (585) 244-7271. Email: Peter_
Papadakos@URMC.Rochester.edu.

e Pamela D. Tyner, JD, Epstein Becker
Green, Houston, TX. Phone: (/13) 300-
3213. Fax: (713) 300-3233. Email:

plyner@ebglaw.com.

e Robert M. Wachter, MD, Professor

and Associate Chairman, Department

of Medicine/Chief, Division of Hospital
Medicine, University of California, San
Francisco. Phone: (415) 476-5632. Fax:
([415) 502-5869. Email: bobw@medicine.
ucsf.edu. 4

Lawyer can learn when and where doc texted

LElectronic discovery often permitted by the courts

Would a court grant a motion to
quash a subpoena to Facebook
or some other social networking site?
“The law in this area has not really
been developed yet,” says Kenneth T.
Lumb, JD, an attorney with Corboy &
Demetrio in Chicago. “We have only a
few sporadic trial court orders or appel-
late court opinions to guide us.”

Thus far, most subpoenas to social
media sites have come from defense
attorneys looking for information or
photographs that might be inconsis-
tent with a plaintiff’s claimed injuries,

August 2012 / Physician Risk Management”

according to Lumb.

“It seems that most courts have
required some evidence that access to
a social media site or an email account
will produce relevant evidence before
the court has allowed a subpoena to be
enforced,” he says.

Courts may also conduct an in
camera inspection of the documents
produced, which is a private inspection
to determine which information will be
turned over to the requesting party, says
Lumb. “I think the same standard will
likely become the majority approach in

cases involving discovery of healthcare
providers’ use of the Internet or cell
phones during patient care,” he says.

If there is some indication that inap-
propriate use of electronic media could
have contributed to a bad outcome,
it might well be discoverable, Lumb
explains.

Attorneys are going to ask doctors,
nurses, and allied health professionals if
electronic media are being used in the
operating room, post-anesthesia care
unit, or the intensive care unit while the
patient was there, says Lumb.
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Risk reduction for physicians should
center on eliminating the distraction,
Lumb advises. “I don’t text while driv-
ing my car or while a witness is on
the stand in a trial,” he says. “I think
a patient should be able to expect that
while he’s under general anesthesia, the
people who hold his life in their hands
are focused solely on him.”

Here are some ways “distracted doc-
toring” could come up during a lawsuit:
* During depositions, colleagues

might reveal that a physician was
posting or texting before, during, or
directly after a procedure.

If an opposing party sufficiently
illustrates this action possibly contrib-
uted to an alleged negligence, it might
be subpoenaed from the social media

sites and/or the handheld device manu-
facturers, says Pamela D. Tyner, JD,
an attorney with Epstein Becker Green
in Houston, TX.

“Plaintiff attorneys are beginning
to zero in on this type of evidence and
‘e-discovery,” she says.

* If a physician is sued, his or her
social media posts might be discover-
able if the plaintiff’s attorney suffi-
ciently illustrates the relevance of the
evidence.

Marylou Foley, a senior claim man-
ager at Coverys in Boston, says, “It’s
not a given that all this information
will be allowed, but a plaintiff attorney
could certainly petition the court to
get it. My suspicion is that it would be
allowed.”

The court might permit discovery of
private and hidden social media post-
ings, says Tyner. A growing number
of courts are siding with the argument
that posting information on a social
media site means that the poster of
information does not have a reasonable
expectation of privacy, she says.

* Under certain circumstances,
plaintiff attorneys can get court orders
to see what time something was texted
or posted, much the way they can get
telephone records to see what time
calls were made.

Foley says, “T'he information would
probably be considered relevant to the
case, if it’s alleged that a physician’s
negligence was caused by inappropriate
distraction.” 4

When you can’t locate nursing notes in your EMR

Legal risks will escalate

‘ N Jould a jury be sympathetic if a

physician failed to review nurs-
ing notes that could have prevented a
patient’s bad outcome, simply because
they were buried somewhere within a
voluminous electronic medical record
(EMR)?

This situation is unlikely, says
Catherine Ballard, JD, a partner and
vice-chair of the health care group at
Bricker & Eckler in Columbus, OH.
A jury likely would find that the physi-
cian has a duty to look at all relevant
information, regardless of whether it is
easy or difficult to find it in the EMR,
Ballard adds.

“I think it is highly unlikely that an
EMR company will agree to indemnify
a hospital or a physician if the hospital
or the physician has a hard time finding
nursing notes,” she adds.

Executive Summary

Some electronic medical records (EMRs) make it difficult for physicians fo view
nursing nofes, which increases legal risks due to missing crucial information.

4 Engage in discussions with the vendor about the difficulty of finding notes.
4 Inform the vendor that the inability fo access nursing notes puts patients at

risk.

4 Consider “usability” when implementing an EMR.

There is a substantial population
of healthcare providers who did not
start out as computer literate, so their
proficiency is not as good as it could
be, says Ballard. “We are still at a point
in time where hospitals are trying to
fit into what is offered by companies,
rather than companies giving the
hospitals what they need,” she adds.
“This will improve over time. One day,
people will be looking back on this time
of transition and be amazed at how
archaic we look.”

Physicians should engage in ongo-
ing discussions with the EMR vendor
about the difficulty of locating nursing
notes and how the inability to access
the information is putting patients at
risk, advises Ballard. (See related story,
below, on important questions to ask
EMR wvendors to reduce liability risks.)

“Ask the nurses for assistance in
getting the access that the physician
needs,” she advises. “The EMR is here
to stay, and paper is not going to be an
option.” 4

Vendors could share malpractice liability

Did a physician miss a piece of cru-
cial information because multiple
clicks were required to retrieve it from

16

the electronic medical record (EMR)?
If so, the EMR vendor possibly could
be named alongside the physician in

the event a malpractice lawsuit is filed,
according to Sharona Hoffman, JD,
LLM, co-director of the Law-Medicine
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Center at Case Western Reserve
University School of Law in Cleveland,
OH.

“I'm actually surprised we are not
hearing more about this,” says Hoffman.
“Plaintift attorneys may not be sophis-
ticated enough to realize that there is
fertile ground there.”

Attorneys still might consider EMRs
to be similar to word processors, “but
they are much more than that,” she
says. “When plaintiff attorneys come to
realize that, they may think again about
whether they want the vendors named
as parties.”

Order submission, record searches,
alerts, and reminders all occur through
the EMR, Hoffman explains. Some
contracts with physician groups might
shield vendors from liability, and this
shield might be one reason vendors
aren’t being named in lawsuits routinely,
she adds. “There is a lot of pressure on
practices to adopt these systems quickly,
because there are incentive payments
available,” says Hoffman. “There is per-
haps not enough attention being paid to
the ‘usability’ of the systems.”

Here are Hoffman’s recommenda-
tions to reduce legal risks involving

EMRs:

* Learn as much as you can about
potential problems with the system.

User complaints might be difficult
to obtain, as vendors might include
language in the contract requiring that
problems not be publicized by facili-
ties and because the Food and Drug
Administration doesn’t require prob-
lems with systems to be reported, says
Hoftman. “But that communication line
is going to have to open up,” she says.
“It is important to do as much research
as possible about the satisfaction levels
of other users.”

* Consider the vendors’ respon-
siveness to complaints or requests for
changes.

A psychiatrist’s needs from an EMR
will be quite different from a neu-
rologist’s needs, notes Hoffman, and
resources of physician practices vary.
“Consider how sophisticated your own
IT department will be when issues come
up,” she recommends. “A smaller pro-
vider is going to have to depend on the
vendor.”

* Consider “usability.”

“Can you easily search for the data
you need? How easy is it to distinguish

information, if the nurse wants to be
sure the physician sees Detail X?” asks
Hoffman.

While paper records would reflect
only what the patient told the doctor
at the time of treatment, the EHR is
ideally a comprehensive record of the
patient from birth until the present date,
she explains.

“Ironically, the availability of a huge
amount of information can lead to lia-
bility, because there is no way the doc-
tor can read the entire EHR,” she says.
“But if something is missed, and it was
a few clicks away, a patient may say you
are liable for not having looked at it.”

SOURCE

For more information on locating nursing
notes in the EMR, contact:

o Catherine Ballard, |D, Vice Chair, Health
Care Group, Bricker & Eckler, Columbus,
OH. Phone: (614) 227-8806. Fax: (614)
227-2390. Email: cballard@bricker.com.

e Sharona Hoffman, JD, LM, Co-Director,
Llaw-Medicine Center, Case Western
Reserve University School of Law,
Cleveland, OH. Phone: (216) 368-3860.
Fax: (216) 368-1042. Email: sxh@0@case.
edu. 4

Spotlight on doctors’ role in prescription drug abuse

Physicians can be held criminally liable

Virginia physician was sentenced to
our years for drug trafficking when
patients resold their prescriptions.

In the 11th Circuit United States
Court of Appeals case, U.S. v. Webb,

a physician received three concurrent
life sentences for deaths of patients who
overdosed from his prescriptions.

In a Massachusetts case, a physician
was found liable for a patient’s drug
overdose because he refilled the patient’s
opiate prescription earlier than he was
supposed to.

In the Ohio Sixth District Court
of Appeals Case Conrad - Hutsell v.
Colturi, a court found it was a question
to go to the jury to determine whether
medical malpractice occurred when

August 2012 / Physician Risk Management”

a patient was prescribed opiates by a
gastrointestinal physician and became
addicted.

“The court would not allow a directed
verdict to stand on the case,” says
Samantha L. Prokop, JD, an associ-
ate at Brennan, Manna & Diamond in
Akron, OH.

There are increasing numbers of
cases, civil and criminal, involving physi-
cians who prescribe narcotics to patients
who sell the drugs or abuse them, warns
Prokop. She adds that one of her firm’s
clients, a pain management practice,
recently stopped prescribing opiates
to patients because of the liability risks
involved.

Here are risk-reducing strategies

Prokop shares with hospitals during risk
consultations in this area:

* Be sure all physicians in the prac-
tice or group are consistent in prescrib-
ing practices.

After several high school students
died of overdoses, Prokop consulted
with a local hospital to look at the pre-
scribing practices of its physicians. One
of the first things they learned was that
physicians at the health system’s EDs
and multiple urgent care centers varied
widely in their prescribing practices.

“It really didn’t take much to get all
the physicians together, once we told
them, Look, in the long run this will
keep drug-seeking patients from coming
back here to obtain illegal drugs. It will
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Executive Summary

Physicians are being held civilly and criminally liable for prescribing narcotics
fo patients who resell or abuse them, and state medical boards and legislo-

fures are faking acfion.

4 Use consistent prescribing practices.

4 Review and document information from prescription monitoring databases.
4 Be sure documentation supports the medical care provided.

make things safer for patients and will
protect you legally,” says Prokop.

* Access online prescription moni-
toring databases.

“There is a huge move toward this
right now. The physician can go look
and see how many times the prescrip-
tion got refilled and who they are getting
them from,” she says.

While the databases have been avail-
able for some time in most states, there
are now mandatory in some states,
notes Prokop. “If the patient is getting
controlled substances on a regular basis,
there is a duty to continue to review that
database on a regular basis,” she says.
“Our physicians don’t have a choice
anymore; in certain situations, it’s man-
dated.”

* Document carefully.

If'you suspect a patient has a drug
dependency, Prokop advises charting
what you learned from the monitoring
database, how many times the prescrip-
tion was refilled, what the patient stated
to you, and his or her symptoms, but
keep the wording objective and not
judgmental.

She gives this example of judgmental
charting: “The patient came in today
and advised that she was allergic to
two out of the three pain medications I
attempted to prescribe. She is adamant

that she be prescribed ,a
narcotic. The patient cannot pinpoint
the location of her back pain. Her
symptoms appear to be a figment of her
imagination. The patient has been to the

«C~

e physician can
go look and see how
many times the
prescription got
rey lled and who
they are getting
them from.”

ED five times in the past month. It is
clear this patient is a drug-seeker. I am
not prescribing narcotics today in hopes
that this patient will not come back to
our ED seeking drugs for illicit use.
Prokop gives this example of objec-
tive documentation: “The patient came
in today and reported that she was aller-
gic to two out of three pain medications
I suggested. I asked the patient what
types of symptoms she exhibited with
these medications, and she indicated she
broke out in hives with each one. The

patient complained of low back pain
that was not present upon palpation.
The patient’s family expressed concern
that the patient has not been taking her
medications as prescribed. I reviewed
the Ohio Automated Prescription
Reporting System database. The patient
has received early refills three out of

the last four times for her pain medica-
tion. Due to the risks of the patient not
taking medications as prescribed, I am
ordering a urine test prior to prescrib-
ing narcotics for this patient. I discussed
with the patient the concerns of taking
medications as prescribed and the risk
for drug dependency and potential abuse
associated with these drugs. She admits
to not taking medications as prescribed.
The patient is willing to undergo coun-
seling for drug dependency issues. I have

referred her to for follow-

up.

“You don’t want to get yourselfin a
position where you've got a defamation
or libel case because the patient says you
defamed them in a medical record or
inappropriately labeled them as a drug-
seeker,” says Prokop. (See related stories on
what prosecutors are looking for, below, and
what constitutes “corrupt intent,” p. 19. )

SOURCES

For more information on liability risks of
prescribing narcotfics, contact:

¢ Michael E. Clark, |D, LLM, Special
Counsel, Duane Morris, Houston, TX.
Phone: (713) 402-3905. Fax: (713)
583-9182. Email: meclark@duanemorris.

com.

¢ Samantha L. Prokop, JD, Brennan,
Manna & Diamond, Akron, OH. Phone:
(330) 253-3766. Fax: (330) 253-3768.
Email: slprokop@bmdllc.com. 4

Prosecutors looking at prescribing practices

s a federal prosecutor, Michael E.

Clark, JD, LLM, prosecuted sev-
eral physicians for illegally prescribing
highly addictive controlled substances
— mostly Schedule II narcotics — that
while having legitimate medical pur-
poses, were also not the first choice of

18

treatment for patients.

“The law is clear that a physician
cannot use his or her medical license as
a means to engage in medical practice
outside the accepted norms of legiti-
mate medical standards,” says Clark,
now special counsel at Duane Morris

in Houston, TX.
Such conduct not only would expose
a physician to criminal prosecution, but
it also could result could in civil actions
filed by administrative agencies and/or
malpractice lawsuits, adds Clark.
Typically, a physician who is a sub-
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ject or target of an investigation involv-
ing allegations of illicit prescription
drug prescribing won’t be made aware
of the investigation until the govern-
ment is ready to file charges, according
to Clark. “In drug diversion investiga-
tions, it’s not uncommon in developing
evidence to support a prosecution for
undercover agents to pose as patients
as a means to test the integrity of the
physicians,” he says.

Off-label use is issue

Clark says there “has long been a
tension” between allowing pharma-
ceutical companies from engaging
in off-label marketing activities that
encourage physicians to prescribe
products not properly submitted and
approved by the Food and Drug

Administration and the residual rights
of physicians to prescribe products
which they, in their professional judg-
ment, decide are appropriate for treat-
ing their patients.

“Indeed, many off-label uses of pre-
scription products are well within the
mainstream, particularly in areas where
drug manufacturers haven’t sought
approval, such as in pediatrics and
oncology,” he says.

However, physicians who do so
always run the risk that the govern-
ment could claim they have violated
drug laws by prescribing controlled
substances outside the course of legiti-
mate medical practice or that plaintiffs’
attorneys could sue them for alleged
malpractice, says Clark. For example,
in some states, a plaintiff’s attorney
could sue a physician for a catastrophic

result from alleged misconduct in pre-
scribing narcotics, such as a fatal car
crash by an impaired patient. “There
is always a causation and foreseeabil-
ity issue involved which may or may
not be something that can be proven,
depending on the facts,” says Clark.

In many states, the state medical
boards and legislatures have responded
to the claimed problems of prescrip-
tion drug abuse by tightening up
the standards for pain management
practitioners and targeting those who
are perceived to be engaging in drug
diversion activities by prosecution and
administrative sanctions, he says.

“The problem, of course, is that at
some point such measures can result in
limiting the access of needy individuals
to legitimate medical treatments,” says

Clark. 4

Did physician have ‘corrupt intent?’

W'l1at makes a physician the sub-
ject of an investigation involv-
ing allegations of illicit prescription
drug prescribing?

“Prosecutors are looking for high-
profile cases,” says Michael E. Clark,
JD, LLM, special counsel at Duane
Morris in Houston, TX, and a former
federal prosecutor. “They will want to
be able to demonstrate that a physi-
cian’s practice was far off the norm of
expected medical practice or that he
or she made huge amounts of money
engaging in outlier activities.”

Such evidence will help to demon-

strate the physician’s “corrupt intent,”
he says. “On the other hand, having
documentation and witnesses avail-
able to demonstrate otherwise will

be critical in limiting a professional’s
exposure,” adds Clark. He gives these
risk-reducing strategies:

* Be particularly careful that your
documentation supports the medical
care provided.

* Pay close attention to applicable
coding and billing rules and regula-
tions.

* Have independent periodic
reviews conducted by qualified third

parties.

“Basically, prepare as though you
could be placed in the position of hav-
ing to justify your actions later on with
a program integrity auditor, licensing
board, plaintiffs’ malpractice lawyer,
or even a prosecutor,” says Clark.

* Have an attorney review compli-
ance measures.

“This will help to preserve any
applicable privileges that may need
to be observed and also demonstrate
that the professional lacked the type
of corrupt intent needed to prosecute,”
says Clark. 4

Is there an incidental finding? No follow-up can get you sued

Inaction can be ‘difficult to defend’

A patient’s CT scan ruled out a pul-
onary emboli, but showed a 1.5

cm nodule in the right upper lobe of
the lung. When the patient returned six
months later, the physician noticed the
previous finding and referred the patient
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for follow-up, which revealed metastatic
lung cancer.

The patient claimed that no one had
told her of the initial finding and sued
for delayed diagnosis, reports Lizabeth
Brott, JD, regional vice president of risk

management in the Okemos, MI, office
of ProAssurance, a writer of medical
professional liability insurance, who
reviewed the case.

If an incidental finding is identified
and the physician does nothing about it,
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and the patient is later diagnosed with a
serious problem related to that inciden-
tal finding, “that creates a serious risk
for the physician,” says Brott.

Incidental findings are surprisingly
common, adds Brott. In one study,
intracranial findings were identified in
6.6% of 953 children who underwent
brain magnetic resonance imaging, with
potentially serious or urgent findings in
0.6% of these.! Incidental findings were
identified in 45% of 321 noncontrast
“renal stone” abdominal CT scans done
in an emergency department, with half
of “moderate” or “serious” concern.?

“I am not suggesting every inciden-
tal finding poses a malpractice risk,”
says Brott. “But for the ones that aren’t
benign, the possibility is there.” Avoid
these risk-prone practices:

* Failure to discuss the incidental
findings with the patient.

“This is especially important if you
are the physician who referred the
patient to the specialist or the hospital
for the test,” says Brott. “When there is
a finding that has a moderate risk and
it is completely ignored, that could be a
difficult case to defend.”

If the report with the incidental find-
ings originated from a specialty practice
or radiology, the radiologist or special-
ist should discuss it with the patient
or refer the patient to the primary care
physician to determine what follow up
is needed, says Brott.

* Failure to include incidental find-
ings in the report.

“If the referring physician doesn’t
have that information, he or she would
obviously not have any liability,” she
says. “However, if the patient continues
to experience symptoms and there is a
lack of follow-up, the referring physi-
cian can get dragged into the claim.”

Executive Summary

Failing to nofice an incidental finding on a diagnostic test or failing to discuss
this information with the patient can result in a successful suit for delayed diag-

nosis. Document these items:

4 Your discussion with the patient regarding what follow-up care should be

obtained.

4 Whether the patient agrees or refuses to comply.
4 The reason a particular a finding is not going to be worked up.

* Delegating to physician extenders
and nurses without proper training
and without a system in place to ensure
findings are noted and addressed dur-
ing the everyday provision of care by
the doctor and staff.

D.Jay Davis Jr. JD, a partner at
Young Clement Rivers in Charleston,
SC, and chair of the firm’s Medical
Liability Practice Group, says, “The
most common mistake I have seen is
the rushed doctor who has developed
great trust with an extender that does
not thoroughly review the findings,
conclusions, and follow up plan of his or
her extender.”

* Failure to document the patient’s
response.

Document the patient’s agreement
with your recommendation for follow-
up, and document that the patient made
an informed refusal if he or she refuses
to comply, advises Brott.

The best practice is to have the
patients sign an informed refusal form
stating that they understand the risk
of not following the doctor’s recom-
mendations, but if this signature is not
possible, document that the patients
understand the risks of not following
your recommendations and choose not
to pursue them, Brott says.

“A sentence in the chart will help tre-
mendously in those situations,” she says.

In some cases, the doctor and patient
might agree not to pursue further test-
ing. “It is possible that the patient might
sue later,” says Brott. “But that is a far
more defensible situation than the doc-
tor making the decision unilaterally and
the patient saying, “Nobody told me.”
(See related stories on documenting discus-
sions about incidental ﬁndings, below,
and how EMRs can affect liability risks
involving incidental ﬁndings, p-16. )
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No documentation of your discussion?

.JayDavis Jr., D, a partner

at Young Clement Rivers in
Charleston, SC, and chair of the firm’s
Medical Liability Practice Group, was

involved in a case in which a general
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surgeon consulted for appendicitis suc-
cesstully treated the condition during
surgery, with an abdominal CT scan
ordered as part of the preoperative
workup.

The radiologist identified a “ques-
tionable malignancy,” and the doctor
identified the problem and discussed
it with the patient. “He spoke verbally
to the patient about the findings. He
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expressed some doubt as to the finding,
but advised follow up with his a physi-
cian,” says Davis.

After discharge, the patient did not
return for postoperative visits. “The
doctor did not document these discus-
sions about the finding with the patient
or that he had recommended follow
up on the finding,” says Davis. “The
patient passed away from the cancer.”

Although the doctor thoroughly
documented his treatment of the sur-
gery, he didn’t do the same for the CT
findings, since they were questionable,
not related to the admission, and he
expected the patient to return, Davis
explains. “The patient then had the
bad outcome. Suit was brought not for
the surgery, but failure to follow up on
an unrelated CT scan and refer to an
oncologist,” says Davis.

The case was a “perfect storm,” since
the doctor was not looking for cancer,
wasn’t not focused on documenting and
planning for an unrelated and ques-
tionable finding in the hospital record,
and the patient never came back, so
no office records would confirm the
discussion during follow up, Davis says.
“The patient and his family denied any

Executive Summary

If physicians consult colleagues or co-defendants about the facts of the case
after being named in a suit, they can lose credibility. Take these steps insfead:

4 Review the patient's chart.

4 Restrict yourself to your involvement in the patient’s care.
4 Recommend research your afforney can perform on relevant issues.

conversations occurred or that any fol-
low up was ever recommended.” says
Davis.

Chart is major focus

“I really do not believe there is any
such thing as an ‘incidental’ finding in
the medical-legal arena,” says Davis.”A
finding is just that in the eyes of the
patient and, almost as importantly, in
the eyes of a plaintiff’s lawyer.”

Plaintiff’s lawyers will attack the
physician for failure to follow up any
serious problem that needs follow up,
adds Davis. “It simply does not matter
much to the plaintiffs’ lawyer that the
doctor was treating an unrelated prob-
lem at the time of the finding,” he says.
“Many times, labs and radiographic

tests ordered for specific problems but
covering a broad range of issues are the
culprits in these cases.”

Davis says that the most likely legal
theories asserted by plaintiffs against
physicians in this scenario include
failure to advise the patient of the inci-
dental finding, failure to document the
incidental finding, failure to document
actions taken, failure to run further tests
to confirm or evaluate the finding, and
failure to refer the patient to a specialist.

“Dovetailing with the failure to
advise is the failure to properly docu-
ment the medical chart, which is always
a major focus in every case,” says Davis.
“If there is a finding that is not going to
be worked up, you must document why
and what the plan is going to be in light
of the finding.” 4

Sued? Don’t gather information from others

Review only your care when you receive letter from attorney asking for patient’s records

(Editor’s Note: This is the second
part of a two-part series on actions
physicians should take after being
named in a suit. This month we give
recommendations for what information
doctors should review. Last month, we
covered why physicians should avoid
placing blame on colleagues.)

(44 asn’t the anesthesiolo-

gist in the room when the
bleeding started?” might be an inno-
cent question asked by a physician
named in a lawsuit to other staff who
were in an operating room during
a case. However, “it can look really
bad, depending on the circum-
stances,” says Norm Jeddeloh, JD,
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an attorney with Arnstein & Lehr
in Chicago. “It may look like you
are trying to create a story retrospec-
tively, and that can be terribly dam-
aging.”
Similarly, it might look suspicious
if a physician named in a suit asks
a co-defendant, “Isn’t it true that
we responded immediately to that
page?” when there’s no documenta-
tion about it in the patient’s chart.
David S. Waxman, JD, an attor-
ney with Arnstein & Lehr, says,
“When the other doctor recounts
that conversation, it certainly makes
it look like you were trying to rewrite
history. You have to maintain your
credibility at all points in the pro-

cess. If it looks like you are trying
to fudge the facts, you are in big
trouble.”

The initial reaction of physicians
is to “get their arms around what
led to the filing of a lawsuit,” says
Waxman. “Obviously, anything done
outside the province of your counsel
is subject to discovery. You don’t
want to give opportunities to the
other side that they wouldn’t other-
wise have had.”

Roger L. Hillman, JD, an attor-
ney with Garvey Schubert Barer in
Seattle, says that in his experience of
defending physicians, not many can
truthfully say they didn’t speak to
anyone else about the lawsuit. “The
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first thing that’s going to be asked at
your deposition is, ‘Did you talk to
anybody about the case?” And every
name you give them, they are going
to depose,” he warns. For this rea-
son, Hillman says to avoid discuss-
ing the case as soon as you receive a
letter from an attorney asking for a
patient’s records.

“Virtually every healthcare pro-
vider who is sued thinks, If I could
just get them to understand what
happened, they will go away.” That’s
not going to happen,” says Hillman.
“The more you explain, the more
ammunition you give them.” To
avoid problems:

* Review the patient’s chart.

Documented records are likely to
be the most accurate source of what
happened and often are the most
important evidence that’s presented,
says Jeddeloh. “A judge once told me
he didn’t care what people testified
to. He wanted to see what the docu-
ments said,” he recalls.

* Review only your involvement
in the patient’s care.

Even if you only saw a patient
the first two days after he or she was
admitted, it might seem logical to

also review the remaining eight days
of hospitalization. “But if you review
that, it’s then fair game for the
plaintiff attorney to ask you about

it, even though it wasn’t care you
were involved in,” explains Waxman.

A judge once
told me he

didn’t care what
people testiyed
to. He wanted

to see what the
documents said.”

“There is no reason to subject your-
self to unnecessary questioning.”
Limiting your review only to what
you said and did is a lot easier to deal
with, he explains. “If you educate
yourself on a much bigger picture,
you expose yourself to issues that you
otherwise would not be exposed to,”
says Waxman. “You have made your

situation much more difficult than it
needs to be.”

* Avoid researching issues in the
lawsuit before your deposition.

Because you can be deposed about
this research, it’s better to recom-
mend research that your attorney
can perform on the various issues
involved in the case, says Waxman.

“If you do it yourself, it may tip
off the other side to your thought
process or something they hadn’t
even considered,” he explains. “If
your attorney does it, that’s privi-
leged, and [the opposing attorney]
will never know about it.”

SOURCES

For more information on communicating
with others during litigation, contact:

e Roger L. Hillman, JD, Garvey Schubert
Barer, Seattle. Phone (206) 816-1402.
Fax: (206) 464-0125. Email: rhillman@

gsblaw.com.

e Norm Jeddeloh, |D, Arnstein & Lehr,
Chicago. Email: npjeddeloh@arnstein.
com.

e David S. Waxman, JD, Arnstein & Lehr,
Chicago. Phone: (312) 876-7867. Fax:
(312) 876-0288. Email: dswaxman
@arnstein.com. 4

Is ‘expert’ misleading jury, or outright lying?

Your attorney may be able to take counter-measures

[Editor’s note: This is the first part of a
two-part series on expert witness testimony
in medical malpractice cases. This month,
we cover possible approaches if witnesses

Jor the plaintiff give inaccurate testimony.
Next month, we report on how a witness
can be prevented from testifying and what
actions could put physicians at risk for
being accused of witness tampering. |

Is the plaintiff’s expert witness delib-
erately misrepresenting the standard
of care? “Expertise, alone, does not
guarantee truthfulness or candor,” says
Dan Groszkruger, JD, MPH, prin-
cipal of rskmgmt.inc, a Solana Beach,
CA-based healthcare risk management
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consulting firm and former director of
claims and litigation management at
Loma Linda (CA) University Medical
Center. “Once an expert witness is
deemed qualified by a court, there are a
number of counter-measures useful to
identify inaccuracies, or outright lies.”

Executive Summary

A skillful defense attorney will do
the following, says Groszkruger:

* Carefully identify exactly what the
witness reviewed in preparation for
giving testimony.

“Actual time spent reviewing back-
ground information, documented in

Expert witnesses might give inaccurate testimony during litigation, but defense
afforneys can address this problem by discrediting the witness at trial or mov-
ing to strike the expert's festimony. Some approaches:

4 Testimony can be compared fo that given in previous, similar lawsuits.
4 Evidence from outside sources can be used to dispute the testimony.
4+ Insufficient preparation or false claims about credentials can be identified.
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the witness’s own billing records, can
be quite illuminating if obviously insuf-
ficient to gain an adequate familiarity
with the patient’s condition and treat-
ment,” he says.

* Identify all assumptions upon
which the witness has relied in arriv-
ing at opinions and conclusions.

“The witness may have improperly
disregarded, or failed to give appropri-
ate weight to, key facts based on the
witness’s assumption that such details
were not pertinent to the witness’s
investigation,” he says.

* Compare the witness’s proffered
testimony in this case to his or her
testimony offered in previous, similar
lawsuits.

“Deposition transcripts document-
ing how the witness testified in previ-
ous cases can be located and copied
from other defense colleagues, or from
other medical malpractice defense
sources such as societies and associa-
tions of defense attorneys who share
such information,” says Groszkruger.

Address inaccuracies

The first opportunity to directly
address inaccurate testimony is on cross
examination in the expert’s deposi-
tion, says Maureen M. Vogel, JD, a
shareholder with Polsinelli Shughart in
Kansas City, MO. Here are some ways
of doing this:

* The defense lawyer will pin down
the expert’s opinion and see how far he
or she will take it.

Vogel says defense lawyers will ask
the witness questions such as “Is the
opinion you are offering an absolute in
your profession?” “Would you expect
that there are other physicians sharing
your expertise who, when presented

COMING INfut

4 Common adverse actions by state
medical boards

4 Texting of orders puts patient af
risk for harm
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with the same facts, would disagree
with your opinion?” and “Would you
be surprised to learn that there is medi-
cal literature disputing the opinion?”

* If the witness offers testimony
based only on the plaintiff’s version of
events and there are factual disputes,
hypothetical questions may be asked.

For example, says Vogel, the attor-
ney can ask the witness to assume that
the physician’s version of events is true,
and if so, wouldn’t he or she agree that
the standard of care was met?

* The witnesses’ claims about their
own background and credentials will
be explored.

Witnesses might testify falsely that
they passed boards, graduated from a
certain school, or were actively engaged
in the clinical practice of medicine a
certain percentage of the time to qualify
as an expert under the state’s law.

“In these cases, the defense can
develop evidence from outside sources
to dispute the testimony,” says Vogel.
“This evidence can be used in summary
judgment motions, motions to strike
the expert’s testimony, or to discredit
the witness at trial.”

SOURCES

For more information on festimony of expert
witnesses, contact:

e Karen Domino, MD, MPH, Department
of Anesthesiology and Pain Medicine,
University of Washingfon, Seattle. Phone:
(206) 616-2673. Email: kdomino@u.wash-
ington.edu.
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com.
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4+ EMRs might increase the risk of
delayed diagnosis

4 Practicing defensive medicine can
increase legal risks
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CME QUESTIONS

1. Which is true regarding subpoenas
to social networking sites, according
to Kenneth T. Lumb, JD, at Corboy
& Demetrio?

A. Most subpoenas to social media
sites have come from defense attor-
neys looking for information or pho-
tographs that might be inconsistent
with a plaintiff’s claimed injuries.

B. Courts generally do not require any
evidence that access to a social media
site or email account will produce
relevant evidence before allowing a
subpoena to be enforced.

C. Even if an opposing party suf-
ficiently illustrates a doctor’s posting
during a procedure possibly con-
tributed to an alleged negligence, it
cannot be subpoenaed from the social
media sites.

2. Which is recommended to protect
a physician against civil and criminal
liability for prescribing narcot-

ics to patients who resell or abuse
them, according to Samantha L.

Prokop, JD, at Brennan, Manna &
Diamond?

A. Physicians should avoid accessing
prescription monitoring databases
unless the patient is a known drug
seeker.

B. It is not advisable to chart what you
learned from a prescription monitor-
ing database if you suspect a patient
has a drug dependency.

C. If the patient is getting controlled
substances on a regular basis, physi-
cians should continue to review the
database regularly.

3. Which is true regarding liability
risks of incidental findings on a diag-
nostic test, according to Lizabeth
Brott, JD, at ProAssurance?

A. If an incidental finding is identi-
fied and the physician does nothing
about it, and the patient is later diag-
nosed with a serious problem related
to that incidental finding, this is a
serious liability risk for the physician.
B. Every incidental finding poses a

malpractice risk.

C. If the reports with the incidental
findings originated from a specialty
practice or radiology, the radiolo-
gist or specialist should not refer the
patient to their primary care physi-
cian to determine what follow up is

needed.

4. Which is recommended for physi-
cians named in a lawsuit, accord-
ing to David S. Waxman, JD, at
Arnstein & Lehr?

A. Physician defendants should per-
form their own research on issues in
the lawsuit, as opposed to requesting
that attorneys do so.

B. It is advisable to consult with col-
leagues about the facts of the case
immediately after a lawsuit is filed.
C. Physicians should discuss the facts
of the case openly, but only with col-
leagues who were directly involved.
D. Physicians should limit their
review of the patient’s care to their
own involvement.

)
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Anesthesiologist found negligent
in brain injury death case, $1.23M verdict
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News: In the summer of 2008,
a patient underwent thyroid sur-
gery. She did not recover from
the surgery, and she could not be
revived in postanesthesia care.
The patient’s family brought a suit
against the hospital, the anesthesi-
ologist, and the anesthesiologist’s
medical group and alleged that
during surgery, the anesthesiolo-
gist failed to correctly place the
oxygen tube, thereby causing
injury to the brain by depriving it
of oxygen and leading to eventual
death. An autopsy revealed that
oxygen deprivation was the cause
of death. The hospital was dis-
missed from the lawsuit. The jury
found the anesthesiologist neg-
ligent and awarded the patient’s

family $1.23 million in damages.

Background: On Aug. 11, 2008,
a 66-year-old mother of eight
underwent surgery to remove the
thyroid and parathyroid glands in
her neck. Thyroid and parathyroid
surgeries are common, although,
the parathyroid surgery in par-
ticular is specialized due to the

e misplacement of

the oxygen tube made
it impossible for the
patient to breathe
independently and
resulted in brain

damage and death.

number of small nerves within the
neck and surrounding the glands.
The patient suffered from a severe
lack of oxygen and extremely low
blood pressure during the surgery.
Doctors were unable to revive her
in postanesthesia care, and she was
placed on life support. Her family
was forced to make the difficult
decision to remove her from life

support on Aug. 22, 2008.

The patient’s family brought
a suit against the hospital, the
anesthesiologist, and the anesthe-
siologist’s medical group. Plaintiff
alleged that the anesthesiologist
failed to recognize that the oxygen
tube had moved after the patient
was given general anesthetic.
The misplacement of the oxygen
tube made it impossible for the
patient to breathe independently
and resulted in brain damage and
death. Plaintiff also alleged that
the anesthesiologist was negligent
in failing to monitor the breath-
ing apparatus, after anesthesia was
administered, and the patient’s
blood pressure during the surgical
procedure. Both of these situations
can result in oxygen deprivation.
Plaintiff claimed the patient’s
blood pressure was extremely
low during surgery and cited that
monitoring of heart rate, breath-
ing pattern, blood pressure, and
all vital signs are responsibilities of
the anesthesiologist. An autopsy
was performed on Aug. 22, 2008,
three days after the patient was
removed from life support and
died. The autopsy failed to show
any cause of death other than lack
of oxygen during surgery.

The named hospital was dis-
missed from the lawsuit in October

FINANCIAL DI1SCLOSURE: Co-Authors Jonathan D. Rubin, Esq., Elizabeth J. Janovic, Barbara K. Reding, and Executive Editor Joy Dickinson report no consultant, stockholder,
speaker’s bureau, research, or other financial relationships with companies having ties to this field of study.



2011. The remaining defendants,
the anesthesiologist and the
anesthesiologist’s medical group,
denied negligence and contended
that the anesthesiologist complied
with all standards of care and prop-
erly monitored the patient.

The jury deliberated for three
days and found that the anesthe-
siologist was “professionally neg-
ligent” in his care of the patient.
The jury determined his negligence
was the “proximate cause of death”
of the patient. On March 1, 2012,
the jury reached a verdict in favor
of the patient’s son, who filed the
suit as a personal representative of
the estate. The jury awarded $1.2
million in non-economic damages
and $34,274 in economic damages.

Defendants were not satisfied
with the verdict and have yet to
decide whether they will seek an
appeal of the decision.

What this means to you:
Cerebral hypoxia, a condition
that occurs when there is insuf-
ficient oxygen to the brain, is an
emergency condition that requires
immediate intervention. Brain
cells are extremely sensitive to a
decrease in or absence of a life-
sustaining supply of oxygen and
will begin to die within minutes.
The sooner the oxygen supply
is restored, the lower the risk of
severe brain damage or death. The
longer a person is exposed to oxy-
gen deprivation, the higher the risk
for brain death and the lower the
opportunity for recovery.

Administration of anesthesia in
current healthcare settings requires
in-depth technical training and
extensive biological, anatomical,
and physiological education. Due
diligence, excellent assessment
skills, and a constant and consis-
tent vigilance are requirements,
not options, when administering
paralytic or anesthetic agents to
patients.

To be deprived of oxygen in

a healthcare setting might occur

as the result of an unanticipated
trauma, cardiac, hematologic, or
birth event. In general, a state of
hypoxia is an unexpected occur-
rence. Given the technical support
of today’s diagnostic monitoring
equipment, failure to adequately
assess patient status during a treat-
ment or procedure, resulting in

an anoxic or hypoxic outcome, is
unacceptable and inexcusable. In
addition to monitoring blood pres-
sure status, oxygen saturation and

e anesthesiologist
was deemed to

own the duty to
continuously monitor
patient status and
intervene when

and if necessary.

perfusion rates must be closely
observed to ensure the patient
remains stable under the effects

of anesthesia. If the assessment
indicates otherwise, immediate
intervention is not only prudent; it
is mandatory.

Although defendants in this case
denied any deviation from anesthe-
sia standards of care, the inability
to revive a 66-year-old patient
post-procedure raises the question
as to the type and quality of assess-
ment and monitoring the patient
received during the period of anes-
thesia. In this case, the postmor-
tem found no cause of death other
than a lack of oxygen during sur-
gery. Signs and symptoms of oxy-
gen deprivation, such as a decrease
in blood pressure, heart rate, and
oxygen saturation levels, would
have been evident due to incorrect
endotracheal intubation (ET tube)

placement, especially because the
patient was unable to breathe on
her own for a prolonged period
under anesthesia. If blood samples
were drawn perioperatively, abnor-
mal blood gas readings such as

a decrease in PO, levels and an
increase in CO, levels, or other
variant blood chemistry results

also would serve as indicators of an
oxygen flow problem. One can only
conclude such warning signals were
ignored or not observed at all.

It is interesting to note the
hospital was dismissed from litiga-
tion several months prior to trial.
Hospitals are frequently consid-
ered to be ultimately or vicariously
liable for the care rendered within
their organization. The hospital’s
dismissal in this case appears to
indicate appropriate policies, pro-
cedures, and protocols were con-
sidered to be in place to ensure a
reliably safe outcome for patients
undergoing surgical procedures. At
the least, it is assumed the evidence
presented did not support respon-
sibility on the part of the hospital.

Based on the verdict, the jury
found culpability to rest solely
on the anesthesiologist’s failure
to adhere to the standard of care.
The anesthesiologist was deemed
to own the duty to continuously
monitor patient status and inter-
vene when and if necessary. The
anesthesiologist was responsible
for correctly inserting the ET tube,
assessing and reassessing the tube’s
placement as needed, and diligently
monitoring the patient throughout
the procedure. The outcome for
this 66-year-old mother of eight
might have been different had suit-
able and correct assessment and
intervention measures been identi-
fied and implemented in a timely
manner.

Reference:

State of Michigan Circuit Court, JAS MI Ref.
No. 268411 WL (Mich.Cir.Ct.), 2012
WL 1799084, 4
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Parents awarded $74M in brain injury birth

News: In 2009, a woman
delivered a full-term baby with
a prolonged second stage labor.
Unfortunately, the baby was
deprived of oxygen during the deliv-
ery and suffered from brain damage
and cerebral palsy. The parents filed
a lawsuit against the obstetrician
and the hospital. The hospital set-
tled with the family, but the lawsuit
continued against the obstetrician.
The parents alleged that the obste-
trician neglected to assist delivery
and adequately monitor the baby’s
heart rate, which resulted in brain
damage and cerebral palsy. The
obstetrician denied all claims. In
2012, a jury found for the plaintiff
parents and awarded $74.225 mil-

lion in damages.

Background: On April 19, 2009,
a newborn girl was delivered to her
parents by an obstetrician in their
local hospital. The delivery was only
three hours long, but the mother
suffered a prolonged second stage
labor that necessitated a resuscita-
tion of the baby after she was born.
The baby is now 3 years old and suf-
ters from brain damage and cerebral
palsy.

Plaintift parents alleged that
defendants, the obstetrician and the
hospital, provided substandard care
during the delivery. Both parents
claimed to have suffered bystander
emotional distress from observing
the negligence inflicted upon their
newborn daughter. The mother
made a separate claim of emotional
distress, because she was an inde-
pendent patient of the obstetrician
and hospital. Plaintiffs argued that
the obstetrician neglected to assist
delivery by using forceps, vacuum,
or by performing an episiotomy.
Plaintiffs also claimed that the
baby’s heart rate fluctuated wildly,
and the heart rate monitor went out
several times during the three hours

prior to the baby’s birth. Plaintiffs
claimed that even after the fluctuat-
ing heart rate, defendant obstetri-
cian did nothing to expedite the
delivery after the baby’s heart rate
dropped several minutes before
delivery. Plaintiffs also claimed
that defendant obstetrician did not
conduct a proper examination of
the cord blood. Plaintiffs’ attorney
claimed that the umbilical cord was
wrapped around the baby’s neck
when she was delivered, which with

the prolonged second stage delivery

Unfortunately, the
baby was deprived

of oxygen during
the delivery and

su’ ered from brain
damage and

cerebral palsy.

was the cause of extensive oxygen
deprivation. The baby was born
“depressed” and suffered brain dam-
age when the obstetrician neglected
to assist the delivery and the hos-
pital staff could not appropriately
intubate or ventilate her. The now
3-year-old child suffers from severe
physical and neurological inju-
ries, including cerebral palsy, and
requires significant, lifelong medical
attention and 24-hour care.
Defendant hospital settled with
the plaintiffs mid-trial for an undis-
closed amount of money. According
to the plaintiffs’ attorney, defendant
obstetrician desired to settle the
case, but his insurance company
refused to participate in a settle-
ment of the allegations prior to trial.
Defendant obstetrician denied all
allegations of negligence related to
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the birth, and claimed the baby’s
parents assumed the risk of birth
related injury and did not exer-

cise ordinary care and caution. He
asserted that if any damages were
sustained by plaintiffs, those dam-
ages were directly and proximately
caused by the negligence of the
plaintiffs. Defendant obstetrician
also claimed that any damages suf-
tered by the plaintiffs were related
to the negligence of outside entities,
corporations, or persons, and the
negligence inflicted by those outside
entities comparatively reduces the
percentage of negligence by defen-
dant obstetrician if any were found.

Defendant obstetrician also
claimed that a blockage of mucus
in the airway was the cause of the
loss of oxygen to the baby’s brain
and resulting cerebral palsy. This
claim was in direct opposition to
plaintiff’s claim that the umbili-
cal cord wrapped around the baby’s
neck was the cause of the loss of
oxygen. Defendant obstetrician
argued that the baby’s heart rate was
being appropriately monitored. The
obstetrician claimed that the baby’s
heart rate appeared normal to the
obstetrician and nurses throughout
the delivery and that all involved
thought it was safe to proceed with
labor.

The trial lasted approximately
seven weeks, and the jury only spent
two days in deliberation. The jury
unanimously found that the obste-
trician breached his duty, failed to
adhere to the standard of practice in
the community with respect to med-
ical treatment, acted negligently,
and caused substantial harm to the
infant. The jury also held that the
child has a reduced life expectancy
of 63 years and a lost earning capac-
ity of $10 million. In his closing
argument, plaintiffs’ attorney asked
the jury to award the family $78
million in damages. The jury elected



to award $53 million in future medi-
cal expenses, $225,000 in past non-
economic damages, $7.5 million in
future non-economic damages, $1.3
million to the father for past and
future non-economic damages, and
$2.5 million to the mother for past
and future non-economic damages.
The verdict is one of the larg-
est medical malpractice awards in
the history of the court awarding it.
Post-verdict interviews conducted
by plaintiffs’ attorneys revealed that
jurors had been divided on the issue
of damages, and some jurors wanted
to award even more money to the
family. Plaintiffs spoke to reporters
outside of the court room after the
damages were awarded. They said
it was a difficult decision to bring a
lawsuit and they hoped the result is
a greater accountability in the medi-
cal community.

What this means to you: The
term “cerebral palsy” describes a
group of disorders impairing pos-
ture, muscle tone, or movement. It
is known to be the most common
disability among children in the
United States. It is caused by events
that occur before (abnormal devel-
opment in utero), during, or after
birth (injury-related). Premature
birth contributes to 50% of all cere-
bral palsy diagnoses. Cerebral palsy
is considered to be non-progressive,
with no known cure, and might be
difficult to diagnose in a child’s first
year of life unless symptoms are
severe.

Some of the known causes of
cerebral palsy, in addition to pre-
maturity, are drug or alcohol abuse
during pregnancy, an infection or
anemia while pregnant, a difference
in blood type between mother and
baby, hydrocephalus, encephalitis,
meningitis, lack of oxygen to the
baby during development or deliv-
ery, severe head injury or convul-
sions in the baby, and postpartum
jaundice. Hypoxia (oxygen depriva-
tion) during the birth process might

contribute to cerebral palsy as well
as to mental retardation, epilepsy,
lung infections, or multi-organ fail-
ure.

This case, involving an alleged
prolonged and traumatic birth lead-
ing to cerebral palsy and permanent
brain injury, is of particular inter-
est with regard to its outcome. The
hospital, in its decision to settle out
of court, utilized a risk manage-
ment strategy frequently seen in
“bad” baby cases, where a sympa-

e jury decided to
send a message of
zero tolerance for

negligence and did
so with a plainti’

award of $74.225

million.

thetic jury can pose an unpredict-
able threat in terms of an excessive
damages award. The hospital opted
not to chance a trial. Counsel for
the obstetrician might have had no
option but to take the case to trial
due to defendant’s insurance com-
pany refusing to successfully mediate
the case, therefore accepting the risk
of trial.

The magnitude of the jury award
at $74.225 million, in light of com-
monality and cause, is a surprise.

It must have been a devastating
surprise to the obstetrician and

his insurance company. Factors in
determining damage awards include
the finding of negligence, followed
by the severity and permanency of
injuries sustained and the lifelong
costs associated with caring for the
injured plaintiff. Introduction into
this case of the parents’ “bystander
emotional distress” also served to
appeal to the need for an exces-

sive punitive damages award and
favorable verdict for the plaintiff.
Bystander emotional distress paints
a difficult and heart-wrenching
picture. A monetary award of this
degree equates to the enormity of
negligence and subsequent pain and
suffering perceived by the jury.

There is cost associated with
deviation from standards of care.
When healthcare providers con-
sciously choose to ignore or inadver-
tently deviate from evidence-based,
prudent, and safe methods of
practice, loss occurs. For the prac-
titioner, the loss is not only finan-
cial; it carries with it the burden of
punishment and loss of reputation
and trust. For patients, loss can be
temporary or permanent, physical,
emotional, and psychological, and it
can alter their lifestyles or end their
lives. For jurors and taxpayers, it is
loss of time and the incurrence of
judicial system expenses.

Is there an acceptable level of
compensation for negligent events
that cause harm or wrongful death?
The jury, in this case, presumed
so. Some of the jurors revealed
they wanted to award even more,
evidence of the emotional and judg-
mental costs involved. The jury
decided to send a message of zero
tolerance for negligence and did so
with a plaintiff award of $74.225
million.

What does this mean? As health-
care providers and consumers, we
must share a common goal of 100%
compliance with regulatory require-
ments, as well as quality and excel-
lence initiatives, and reinforce the
expectation of doing things right
by doing the right thing. Integrity
should motivate us, not the fear
of litigation or punitive financial
awards.

Reference:

No. CV 10-0071 (Cal.Super.Ct. 2012),
2012 WL 1569734 (April 20,
2012). 4+
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